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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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GROVER BELLERS
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Mrs. B. B, Sapp, Executive Segretary
Tescher Retirement System of Texas
Austin, Texas

Deor Mrs. .Sapps Opinion No. 0-5¥99\

You have submitted
rollotinl nntt.r: :

N\ 1939, expressing & desire for
- She yas notified that st tha$

money. e her record was intact, ahe

was asked %o make an optional selection %o
be effective when retirement sould be effeo~
tive, Wiss Riley chose option one and

named her nepbew, Justin Aubrey Riley, as
poninee,

"The Teaocher Retirement law wes amended
in 1941 ae an sot of the 47th Legislature.
The follow is 2 quotation of Seotion 3,
Sub-seation 1, of the acti

L
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"te « o Provided further that no retire-«
mont shell be effective priar to August 31, 1e41."

"Sab~srotion 7, of the said emendment:

"', + « wWith the provision that mo optionasl
selsction shall be effevtive in case & bene-
fislary dies within thirsy {30) days after re-
tirement, and Shat suoh s beneficiary shsll dve
gonsidered o5 on setive member at the tiae of
- death, until the first psyment on assount of
any service Benofit beoomes normelly due . . !

| "At tha same session of the Legislature,
the Tessher Retirement System's money was
matched By the State,

"Hiss Riley died September J,
The State Beard of Trystess of the Feacher
Retirement Systen has denied Nr. Jmiiina
Aubrey Riley's slaim s# s nomines based
upon the abeve feasts found in the anend-
aent of tha Teasher Retirement Law o8
snacted By She 4742 legislature, ;

*"We raspestfully subuit this ssse to
- you far yony Q}il.'_._. amd ask that you
aotify us immedietely if, in your epinion,
the Board of Trustees of the Teacher Retire-
ment Syatem scted in accordance with the
Teasher Retiramsnt Law as amsnded by the
47¢th Legislature.” |

The imquiry is governsd by our opinion No. 0-4187,
in whieh it was held that, under the Teacher Retirsmest -
Aot as amended in 1941, where a member made applicatien -
prior to August 31, 31941 for retiremsnt to be effeative a$

val,

that date but who died prior to September 30, 1941, sushmwm-

ber occupied the pesition of an aative meimber at the time ‘¢
death, and that en optional seledtion maede by him was not
effective in view of sudsection 7 of Seotion 8. In eonse-~.
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quence, that opinion further advised that the benerits pay-
able under the amended act were limited to return of his
sccumulated contridbutions as authorized under Subseotlon &
of deotion 5.

In conneetion with our ecnsideration of the question
submitted, there has been filed with us a brief in support
of the claim of Mr. J. A, Rellly to benefits under the
optional seleation shosen Ly Mias Margearet Reilly. Ths brief
dirfers with our conztrugtion of the mesnimng and effect of
the 1941 amentment of the Teacher Retiremsat Act, insofar as
it relates to this ocleim, In additioa, it 1s contended that
if the oconstruction which we have given %o the apt be sorrees,
then the aot is violative of the vested rights of NMiss Redilly
and her designated wenefioclary, decause she bad deie evary-
thing required of her by law t0 entitle har %0 retirement -
prior to the passage of the 194) smendment in whigh it was
giovidzg that "no retirsment shall be effeqtive prier to August

L, 1941." ' : ' : ,

_ It is net Tequisite that we detarmine the ques~-
tions of property and Cemstitutional lsw suggested in the brief
in order to dispose of the prodlem submitted iz your inquiry.
For though it be conceded that rightc‘ggzhz.vc ripensd in
~ favor of Miss Reilly oFf her designated beneficlary under the .
laws existing prior to the 1941 amendmént, eo thet tholxtgggr
lature would be powsrless %0 emmot & law atridgiag or sdel~ .
1shing those rights, meverihelees the only rights which might
be ssserted were inehoate and inoomplets for the resson Shet
the legislature hed net, snd to this dete has not made prow ...
vision whereunder the elaim may be resogniszed and paid, Tiw .
mere failure of tha Legislaturs to ensot a provision ellowing
peyment of en sdmitted clatim againet the State is not sa ia-
fringement of any right thersusder. The power %o authorixe
the payment of eiaims sgainst the state 1s solely within the
province of the Legislature; end until atfirmative provision
is made by that suthority under whish the asserted oleims cen
be paid, they may not be.

Very truly yours

KL /G ENERAL W'W

Gagﬁor Keadall
Asglstant




